
	  

	  
National Freedom of Information Officer 
U.S. EPA, FOIA and Privacy Branch 
1200 Pennsylvania Ave., NW 2822T 
Washington, DC 20466 
 
Re: Appeal of Fee-Waiver Denial for FOIA Request Number EPA-HQ-2014-008529 
 

Submitted by email on August 22, 2014 
 
Dear National Freedom of Information Officer: 
 
 Pursuant to 40 C.F.R. § 2.104(j) (2014), please accept this letter as Food & Water Watch 
(F&WW)’s timely appeal1 from the U.S. Environmental Protection Agency (EPA or agency)’s 
denial2 of F&WW’s fee-waiver for Freedom of Information (FOIA) Request Number EPA-HQ-
2014-008529.3 
 
 The following letter demonstrates that F&WW meets its burden for a fee waiver by 
showing that the “disclosure of [requested] information is in the public interest because it is 
likely to contribute significantly to public understanding of the operations or activities of the 
government and is not primarily in the commercial interest of the requester.”4  As demonstrated 
below, the records that F&WW has requested will provide meaningful insight into whether or 
not the agency decided to curtail or pass-off an investigation of potential groundwater 
contamination in Pavillion, Wyoming – suspected to be from the company EnCana’s use of 
hydrologic fracturing to extract natural gas, also known as fracking – in order to secure a Senate 
vote on now-EPA-Administrator Gina McCarthy.  It therefore sheds significant light on whether 
EPA was carrying out its mission with its investigation into fracking’s potential harms.  The 
public has a vital interest in ensuring that the agency is not engaging in political deal-making at 
the expense of its mission and that the confirmation process is not corrupted by promises that 
would hand-cuff the agency from subsequently performing its mission after the confirmation.   
 
 Thus, because the requested records undoubtedly contribute significantly to the public’s 
understanding about the harms with fracking, in Pavillion and elsewhere; about how EPA has 
carried out and will carry out its mission in investigating these harms; and about the McCarthy 
confirmation and the political-confirmations process, in general, EPA must grant F&WW’s fee 
waiver and immediately process its FOIA request.  As mandated by to 40 C.F.R. § 2.104(k), the 
agency should provide a timely and detailed response within 20 days after the agency receives 
this letter.  
 
Background on F&WW’s FOIA Request EPA-HQ-2014-008529 and Corresponding Fee-
Waiver Request 
 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
1 40 C.F.R. § 2.104(j) (2014) provides that appeals must be received within 30 days of the date of the denial letter.  
EPA’s denial of F&WW fee waiver request was dated July 22, 2014.  Thus, this appeal letter, sent on August 22, 
2014, falls within the 30-day time period for an appeal. 
2 Attached as Exhibit A. 
3 Attached as Exhibit B is F&WW’s FOIA and fee-waiver request.   
4 See 5 U.S.C. § 552(a)(4)(A)(iii) (2012). 
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On July 16, 2014, F&WW – a non-profit public interest organization that works to 
ensure people’s food, water, and fish are safe, accessible, and sustainably produced – submitted 
a FOIA request to EPA seeking information related to EPA’s investigation of groundwater in 
Pavillion, Wyoming and the nomination of now-Administrator Gina McCarthy.  Specifically, 
F&WW sought any	  and	  all	  records: 

	  
a) of communication between EPA officials and oil and gas industry officials 

and/or representatives, occurring between March 1, 2013 and July 31, 2013, 
regarding the confirmation of Gina McCarthy and the EPA investigation into 
groundwater contamination in Pavillion, WY[;]   

 
b) of communication between EPA officials and members of Congress and/or their 

staff, occurring between March 1, 2013 and July 31, 2013, regarding the 
confirmation of Gina McCarthy and the EPA investigation into groundwater 
contamination in Pavillion, WY[;]   

 
c) of communication between EPA officials and Heather Zichal, occurring between 

March 1, 2013 and July 31, 2013[,] regarding the confirmation of Gina 
McCarthy and the EPA investigation into groundwater contamination in 
Pavillion, WY[; and]    

 
d) of internal EPA communications, occurring between March 1, 2013 and July 31, 

2013, regarding the confirmation of Gina McCarthy and the EPA investigation 
into groundwater contamination in Pavillion, WY.5   

 
 F&WW sought these records after EPA had abruptly terminated its 2008 investigation of 
Pavillion citizens’ complaints of odd smells and tastes with their water.  In 2010 the agency had 
released data showing that petroleum hydrocarbons and chemical compounds present in the 
water posed a threat to drinking water.6  In 2011, EPA released a draft report finding that “the 
data indicates likely impact to ground water that can be explained by hydraulic fracturing.”7   
 
 On June 20, 2013 EPA announced, without warning, that it would not finalize this study.  
Instead, the agency would defer to a state-of-Wyoming investigation.8  The state’s investigation 
partly would be funded with $1.5 million from EnCana, the company accused of contaminating 
the Pavilion water supply.9  EPA announced that, while it stood behind its 2011 draft report, the 
state’s investigation would be completely independent and not rely on EPA’s previous work.10  
The agency provided no basis for the dropping of its own study except for Wyoming’s 
announcement of the EnCana-funded study.    
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
5 Exh. B. 
6 U.S. Environmental Protection Agency. [Press release]. “EPA releases results of Pavillion, Wyo. water well 
testing.” September 1, 2010. 
7 U.S. Environmental Protection Agency. “Investigation of Ground Water Contamination near Pavillion, 
Wyoming.” Draft. (EPA 600/R-00/000). December 2011 at xiii. 
8 U.S. Environmental Protection Agency. [Press release]. “Wyoming to lead further investigation of water quality 
concerns outside of Pavillion with support of EPA.” June 20, 2013; Office of Governor Matt Mead. [Press 
release]. “Wyoming to lead further investigation of water quality concerns outside Pavillion with support of EPA.” 
June 20, 2013 
9 Id. 
10 Id. 
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 EPA’s termination of its own study came just one month after Senate Republicans, 
including Wyoming’s Senator Barrasso, were able to boycott and thereby delay a vote on now-
Administrator Gina McCarthy’s confirmation in the Environment and Public Works (EPW) 
 Committee. 

 
F&WW submitted its FOIA request in order to see if there was any connection between 

the termination of the study and any part of the confirmation process.  With the request, F&WW 
submitted a detailed memo providing the basis for a fee-waiver, which F&WW incorporates 
herein by reference.11 

 
In a letter dated July 22, 2014, EPA denied F&WW’s FOIA fee-waiver request because 

the organization had “failed to demonstrate that the release of the information requested 
significantly increases the public’s understanding of government operations or activities.”12   

 
F&WW is now seeking an appeal of this complete and unequivocal denial of the 

organization’s fee-waiver request.  
 

Standard for EPA’s Review of Fee-Waiver Requests 
 

As you are surely aware, FOIA requires that documents be furnished without any charge 
or at a charge reduced below those set by the agency’s fee schedule if “disclosure of the 
information is in the public interest because it is likely to contribute significantly to public 
understanding of the operations or activities of the government and is not primarily in the 
commercial interest of the requester.”13 

 
Broadly, EPA’s regulations under 40 C.F.R. § 2.107(l)(2) track the test that courts 

employ to determine whether the requester is eligible for a fee waiver,14 using the following 
factors to determine whether disclosure of the information is in the public interest:	  
 

(i)  The subject of the request: Whether the subject of the requested records concerns 
“the operations or activities of the government.” The subject of the requested 
records must concern identifiable operations or activities of the Federal 
government, with a connection that is direct and clear, not remote. 

 
(ii)  The informative value of the information to be disclosed: Whether the disclosure 

is “likely to contribute” to an understanding of government operations or 
activities. The disclosable portions of the requested records must be 
meaningfully informative about government operations or activities in order to 
be “likely to contribute” to an increased public understanding of those operations 
or activities. The disclosure of information that already is in the public domain, 
in either a duplicative or a substantially identical form, would not be as likely to 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
11 Id. 
12 Exh. A. 
13 5 U.S.C. § 552(a)(4)(A)(iii). 
14 See, e.g., Prison Legal News v. Lappin, 2006 U.S. Dist. Lexis 42738 at *14 (D.D.C. 2006) (citing Larson v. CIA, 
843 F.2d 1481, 1483 (D.C. Cir. 1988)); see Judicial Watch, Inc. v. Rossotti, 326 F.3d 1309 (D.C. Cir. 2003). 
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contribute to such understanding when nothing new would be added to the 
public's understanding. 

 
(iii)  The contribution to an understanding of the subject by the public is likely to 

result from disclosure: Whether disclosure of the requested information will 
contribute to “public understanding.” The disclosure must contribute to the 
understanding of a reasonably broad audience of persons interested in the subject, 
as opposed to the individual understanding of the requester. A requester’s 
expertise in the subject area and ability and intention to effectively convey 
information to the public will be considered. It will be presumed that a 
representative of the news media will satisfy this consideration. 

 
(iv)  The significance of the contribution to public understanding: Whether the 

disclosure is likely to contribute “significantly” to public understanding of 
government operations or activities. The public’s understanding of the subject in 
question, as compared to the level of public understanding existing prior to the 
disclosure, must be enhanced by the disclosure to a significant extent. FOI 
Offices will not make value judgments about whether information that would 
contribute significantly to public understanding of the operations or activities of 
the government is “important” enough to be made public.	  
 

While the burden is on the requester to demonstrate that it is eligible, fee-waiver 
requests are to be liberally construed in favor of noncommercial interests15 and the agency’s 
denial letter must be “reasonably calculated to put the requester on notice as to the deficiencies 
in the requester’s case.”16  Once the requester has satisfied its burden of demonstrating that 
disclosure of the documents it requests is in the public interest, the agency must waive the fees 
for processing the request.17 

 
Appeal 
 
I. F&WW Meets Its Burden for a Fee Waiver 

 
EPA’s July 22, 2014 letter indicates that it is only denying F&WW’s fee waiver based 

on the agency’s contention that disclosure of the information is in the public interest because it 
is likely to contribute significantly to public understanding of the operations or activities of the 
government.  This is insufficient notice of the grounds for EPA’s denial because it fails to 
narrow the reason for the denial. Regardless, F&WW addresses each of the parts of the test 
under 40 C.F.R. § 2.107(l)(2)(i)-(iv).  Because EPA does not indicate that it denied F&WW’s 
fee waiver because the agency contends that the request is not “primarily in the commercial 
interest of the requester,” F&WW is not obligated to and does not discuss this fee-waiver factor.  
Were the agency to deny F&WW’s fee waiver on this separate ground, EPA would be obligated 
to issue a separate denial letter. 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
15 Rossetti, 326 F.3d at 1312. 
16 Friends of the Coast Fork v. U.S. Dept. of the Interior, 110 F.3d 53, 55 (9th  Cir. 1997); see National Treasury 
Employees Union v. Griffin, 811 F.2d 644, 649 (D.C. Cir. 1987) (explaining that once a requester has met his initial 
burden, an agency must explain its refusal to waive fees). 
17 Rossetti, 326 F.3d at 1310 (citing McClellan Ecological Seepage Situation v. Carlucci, 835 F.2d 1282, 1284 (9th 
Cir. 1987). 
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And, as can be seen, F&WW easily meets its burden for a fee waiver pursuant to 40 

C.F.R. § 2.107(l)(2)(i)-(iv).  The Administrator must therefore grant the organization a fee 
waiver. 

 
A. Pursuant to 40 C.F.R. § 2.107(l)(2)(i), the subject of the records F&WW 

requests concerns the “operations or activities of the government.” 
 
As stated in its original FOIA and fee-waiver request, F&WW’s “request specifically 

identifies the confirmation of Administrator Gina McCarthy and the EPA investigation in 
Pavillion, WY. As such, the request specifically concerns identifiable operations or activities of 
the government.”   

 
It is hard to imagine how documents responsive to F&WW’s request would not meet the 

requirements of 40 C.F.R. § 2.107(l)(2)(i), as EPA is a federal government agency as defined 
and covered by FOIA18 and the Administrative Procedures Act (APA).19  All of the non-exempt 
portions of the agency’s records are therefore subject to FOIA.   
 

Since the documents that F&WW has requested are government agency records under 
FOIA and the APA, and these records detail government agency activities, it necessarily 
follows that F&WW’s request for these documents concerns “operations or activities of the 
government.” 

 
 
B. Pursuant to 40 C.F.R. § 2.107(l)(2)(ii), disclosure of F&WW’s requested 

information is “likely to contribute” to an understanding of government 
operations or activities 

 
F&WW’s analysis of the requested documents also will likely contribute to the public 

understanding of EPA’s operations.  
 
F&WW seeks to analyze the requested documents to determine whether or not the 

agency has improperly engaged in horse-trading, allowing the state of Wyoming to conduct its 
own ground-water investigation in exchange for the Congressional action, such as Senator 
Barrasso’s eventual attendance at Administrator McCarthy’s confirmation vote before the 
Senate EPW committee.   In other words, and as indicated in its FOIA request, the sought-after 
records “will provide insight into the confirmation process and whether it had any bearing on 
EPA’s decision to end their investigation of groundwater contamination in Pavillion, WY. To 
Pavillion, WY residents, in particular, the requested information will be ‘meaningfully’ 
informative.” 

 
 It is difficult to know the results of the organization’s analysis without first accessing 

the requested information.  And, indeed, it might be that the requested documents reveal that 
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
18An “agency” is “any executive department, military department, Government corporation, Government controlled 
corporation, or other establishment in the executive branch of the government . . . or any independent regulatory 
agency.” 5 U.S.C. § 552 (f)(1) (2000); See Lair v. Dept. of Treasury, 2005 U.S. Dist. Lexis 4645, 8 (D.D.C. 2005) 
(“By the statute’s plain language, an agency need not be a cabinet-level agency.”) 
195 U.S.C. § 552(a)(3). 
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there were no meaningful conversations between the agency, industry staff, and Congress that 
were related to either Administrator McCarthy’s nomination or the Pavillion investigation.  But 
the D.C. Circuit has stated that uncertainty about the results of a request does not give the 
agency sufficient grounds for the denial of a fee-waiver request.20  Rather, the question is 
whether disclosure of the information will likely contribute to the public understanding of 
government operations.21  Here, even if the requested information reveals no EPA 
communications with industry or members of Congress and their staff about the McCarthy 
nomination and the Pavillion investigation, the public will gain an understanding that these 
events are completely unrelated.   

 
To the best of F&WW’s knowledge, the type of information requested is not publicly 

available.  Indeed, EPA was extremely vague in its explanation for why it was dropping its 
investigation of the Pavillion groundwater supply, only pointing to the state’s announcement of 
its investigation.  Given that the company that is suspected of tainting the water is partially 
funding Wyoming’s investigation, EPA still ostensibly would have had a strong incentive to 
continue its own investigation, notwithstanding the state’s investigation.  EPA’s actions are 
therefore highly suspicious.  The documents pertaining to Pavilion will shed great public light 
on the agency’s decision to drop its investigation, and the public will be greatly enlightened by 
knowing the agency’s reasons, regardless of what they are. 

 
C. Pursuant to 40 C.F.R. § 2.107(l)(2)(iii), disclosure of the records that 

F&WW request will contribute to “public understanding.”  
 
 F&WW indicated the following in its request:  
 

F&WW staff has the ability to analyze the information requested and intends to 
disseminate its analysis broadly to provide for public understanding of the confirmation 
process and any influence on the decision to end the Pavillion investigation. Disclosure 
of records suggesting that EPA withdrew from its investigation due to outside pressure 
would contribute to public understanding of the agency’s operations as well as the 
operations of Congress and the White House throughout cabinet confirmation hearings.  
F&WW will disseminate the results of its independent analysis through its established 
communication channels, including on-line content, fact sheets, issue briefs and reports, 
all of which are made freely available to the public. A number of courts have found that 
requesters’ statements of intent to disseminate requested information through 
newsletters, popular news outlets, and presentations to public interest groups, 
government agencies, and the general public is sufficient to entitle an organization to a 
fee waiver.22 
 

 The following information adds to this already-sufficient explanation23 of why a fee 
waiver is merited, additionally demonstrating that F&WW staff have the ability to analyze the 
documents that should be released, as well as distribute its analysis broadly. 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
20See Rossotti, 326 F.3d at 1314. 
21See Id. 
22 Exh. B. 
23See S. Utah Wilderness Alliance v. U.S. BLM, 402 F. Supp. 2d 82, 88 (D.D.C. 2005) (quoting W. Watersheds 
Project v. Brown, 318 F. Supp. 2d 1036, 1041 (D. Idaho 2004) (“courts’ findings that organizations’ ‘statements of 
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F&WW has a number of staff with an extensive histories working on water issues and 

on fracking, in particular.  Indeed, the organization has authored and released 33 reports, issue 
briefs, and factsheets about fracking.24   None of the information requested is technical, but even 
if it was, F&WW have a number of experts on this issue, including several researchers that 
focus almost exclusively on this issue.25  This is sufficient background and expertise for 
F&WW to be able to understand and analyze the information requested.26 

 
F&WW also has much experience distributing such analyses to the general public.  The 
organization regularly published blogs covering various issues, including fracking.27  It also 
regularly publishes factsheets, which it distributes widely.28  It uses email to convey much of 
this information, through email updates and action alerts.  It is estimated that the organization 
has at least 656,809 people on its email lists, many of whom are decision-makers, legislators, 
scientists, activists, and members of the general public.  The organization also distributes much 
of this information through its website.  In July 2014, alone, the organization had 323,706 visits 
to its website from 232,157 visitors, of which 176,417 were new visitors.  The organization had 
a total of 634,358 hits, or pages viewed on its website.  
 

Finally, F&WW has extensive experience working with media, and it plans on using its 
experience and extensive contacts with the media to distribute its analysis of the requested 
documents.  F&WW has a good relationship with publications that are focused on fracking.  
Attached are some additional recent articles that either quoted F&WW staff members or were 
based on the organization’s analyses.29  One that quotes F&WW even mentions Pavillion and 
Obama administration staffers’ involvement in the investigation.30  The relationships that 
F&WW staff has with these specific stories’ authors and other reporters will enable the 
organization to distribute its analysis widely. 

 
 
D. Pursuant to 40 C.F.R. § 2.107(l)(2)(iii), disclosure of F&WW’s requested 

information is likely to contribute “significantly” to public understanding of 
government operations or activities. 

 
The information that F&WW has requested is of vital interest to the public for at least 

the three following reasons. 
 
First, the requested information pertains to debate around fracking and EPA’s 

investigations surrounding its potential harms, issues that have been highly controversial and 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
intent to disseminate requested information through newsletters, popular news outlets, and presentations . . . [are] 
sufficient to entitle [the] organization to a fee waiver.’”)).  See also Rossotti, 326 F.3d at 1314. 
24See http://www.foodandwaterwatch.org/research/?rs=*&fqcat=gas-
fracking^^&fqdate=&fqtype=reports|factsheet|profiles|studies|briefs&fqdatem 
25 See attached as Exhibit C. 
26See S. Utah Wilderness Alliance v. United States BLM, 402 F. Supp. 2d 82, 88 (D.D.C. 2005) (finding that an 
organization that had released a report, frequently made public comments to a federal agencies, and had contracted 
with scientists on a topic had sufficient expertise on the matter).  
27http://www.foodandwaterwatch.org/blogs/. 
28For examples, see attached Exhibit D. 
29See attached, as Exhibit E. 
30Id. 
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the subject of great public interest.  In light of these debates, the public needs more information 
about fracking and its potential harms, not less. 

 
For example, the energy industry has repeatedly argued that there has not been one 

incident of groundwater contamination due to fracking.31  EPA’s draft study raised serious 
questions about these claims.  Regardless, of what the Wyoming study finds, it is important that 
the public gain a greater understanding about EPA’s initial draft report and then its subsequent 
decisions to abandon its investigation and instead defer to the state’s investigation – which 
would be conducted without relying on EPA’s original work.  Therefore, the requested 
information will enhance the public discourse about the potential dangers of fracking. Moreover, 
those who live in and around Pavillion who were sickened need to know as much as possible 
about the process underlying EPA’s investigation its eventual decision to defer to the state. 

 
And the requested information is not simply about fracking.  It is about whether the 

agency is fulfilling its mission by adequately investigating the harms from fracking. As 
indicated in F&WW’s FOIA request: 

 
The Wall Street Journal reported in 2013 that over 15 million Americans live within a 
mile of a well drilled since 2000.32 However, FWW and our allies are concerned about 
EPA’s abrupt abandonment of the Pavillion investigation, as well as the investigations in 
Dimock, PA and Parker County, TX.  For this reason, evidence of undue influence on 
EPA’s decision to hand the investigation to the State of Wyoming would contribute 
significantly to public understanding of Gina McCarthy’s confirmation as well as EPA’s 
decision to withdraw from an investigation that had already raised important issues 
about the consequences of drilling and fracking for oil and gas. Regardless of whether 
any undue influence was actually exercised, disclosure of communications that either 
confirm or deny suspected influence is significant to the residents of Pavillion, WY, the 
millions of residents living near fracked oil and gas wells, and the public at large that is 
interested in either the administrator confirmation process or the possibility that EPA’s 
original conclusion was correct. Residents of Pavillion, as well as the many members of 
the public, are concerned about the integrity of EPA’s decision to step down from the 
investigation. Disclosure of the requested information would either ameliorate or justify 
this public concern, outcomes that either way are significant not just to residents of 
Pavillion but also to the public at large.   
 
 These concerns about whether EPA is fulfilling its statutory mission by adequately 

investigating fracking in Pavillion and elsewhere have been the subject of number of newspaper 
articles raising the same questions, including at least one that focused on Obama- 
Administration-staffer Heather Zichal’s role in the Pavillion investigation.33  Zichal is a person 
specifically mentioned in F&WW’s request.  

 
Second, the requested documents will shed light on how the agency is and will be 

fulfilling its mission, more generally, even apart from fracking. The public has a vested interest 
in knowing that the agency is truly working to protect public health and not simply trying to 
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
31 Attached as Exhibit F. 
32 Gold, Russell and Tom McGinty. “Energy boom puts wells in America’s backyard.” Wall Street Journal. 
October 25, 2013, attached as Exhibit G. 
33 Exh. E. 
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protect any industry or sacrificing the quality of its work in order to avoid political losses, such 
as a hang-up with a political confirmation.  The public also has a vital interest in knowing of 
any promises that were made as part of the McCarthy confirmation process that might limit the 
subsequent ability of EPA to perform its mission after the confirmation.   

 
Third and finally, the requested records will reveal previously undisclosed information 

about how the administration treats the confirmation process.  It is fundamental to a working 
democracy that the public knows as much as possible about how the advice-and-consent process 
works with political appointments.  F&WW’s requested information will shed light on this 
process for now-EPA-Administrator McCarthy. The public has a vital interest in knowing how 
the Obama administration has sought to secure its agency appointments, especially if it is has 
been through promises about how the agency will be performing certain regulatory work. 
 
Conclusion and Request 
 

The above information provides more than enough information for the agency to 
conclude that F&WW is, in fact, justified in receiving its fee waiver for FOIA Request Number 
EPA-HQ-2014-008529.  The request should be granted to immediately process its FOIA request.  
A timely and detailed response is expected within 20 days after the Agency receives this appeal 
as mandated by 40 C.F.R. § 2.104(k). 
 
 F&WW appreciates your consideration of this appeal and would be happy to discuss it 
further with you at (202) 683-2451. 
 
 
 
	  

Sincerely, 
 

 
Zachary B. Corrigan 
Senior Staff Attorney 
zcorrigan@fwwatch.org 

 
	  

	  
	  

	   	   	   	   	   	   	  
	  













	  

	  

2. For	  the	  disclosure	  to	  be	  "likely	  to	  contribute"	  to	  an	  understanding	  of	  specific	  
government	  operations	  or	  activities,	  the	  releasable	  material	  must	  be	  meaningfully	  
informative	  in	  relation	  to	  the	  subject	  matter	  of	  the	  request:	  The	  requested	  records	  
will	  provide	  insight	  into	  the	  confirmation	  process	  and	  whether	  it	  had	  any	  bearing	  on	  
EPA’s	  decision	  to	  end	  their	  investigation	  of	  groundwater	  contamination	  in	  Pavillion,	  
WY.	  To	  Pavillion,	  WY	  residents,	  in	  particular,	  the	  requested	  information	  will	  be	  
“meaningfully”	  informative.	  

	  
3. The	  disclosure	  must	  contribute	  to	  the	  understanding	  of	  the	  public	  at	  large,	  as	  

opposed	  to	  the	  understanding	  of	  the	  requester	  or	  a	  narrow	  segment	  of	  interested	  
persons.	  	  One’s	  status	  as	  a	  representative	  of	  the	  news	  media	  alone	  is	  not	  enough:	  
F&WW	  staff	  has	  the	  ability	  to	  analyze	  the	  information	  requested	  and	  intends	  to	  
disseminate	  its	  analysis	  broadly	  to	  provide	  for	  public	  understanding	  of	  the	  
confirmation	  process	  and	  any	  influence	  on	  the	  decision	  to	  end	  the	  Pavillion	  
investigation.	  Disclosure	  of	  records	  suggesting	  that	  EPA	  withdrew	  from	  its	  
investigation	  due	  to	  outside	  pressure	  would	  contribute	  to	  public	  understanding	  of	  
the	  agency’s	  operations	  as	  well	  as	  the	  operations	  of	  Congress	  and	  the	  White	  House	  
throughout	  cabinet	  confirmations.	  	  F&WW	  will	  disseminate	  the	  results	  of	  its	  
independent	  analysis	  through	  its	  established	  communication	  channels,	  including	  
on-‐line	  content,	  fact	  sheets,	  issue	  briefs	  and	  reports,	  all	  of	  which	  are	  made	  freely	  
available	  to	  the	  public.	  A	  number	  of	  courts	  have	  found	  that	  requesters’	  statements	  of	  
intent	  to	  disseminate	  requested	  information	  through	  newsletters,	  popular	  news	  
outlets,	  and	  presentations	  to	  public	  interest	  groups,	  government	  agencies,	  and	  the	  
general	  public	  is	  sufficient	  to	  entitle	  an	  organization	  to	  a	  fee	  waiver.1	  
	  

4. The	  disclosure	  must	  contribute	  "significantly"	  to	  public	  understanding	  of	  
government	  operations	  or	  activities:	  EPA’s	  draft	  report	  on	  the	  investigation	  found	  
that	  “the	  data	  indicates	  likely	  impact	  to	  ground	  water	  that	  can	  be	  explained	  by	  
hydraulic	  fracturing.”2	  When	  EPA	  handed	  the	  investigation	  to	  the	  State	  of	  Wyoming,	  
the	  agency’s	  press	  release	  said,	  “EPA	  stands	  behind	  its	  work	  and	  data.”3	  The	  Wall	  
Street	  Journal	  reported	  in	  2013	  that	  over	  15	  million	  Americans	  live	  within	  a	  mile	  of	  
a	  well	  drilled	  since	  2000.4	  Because	  the	  practice	  of	  fracking	  has	  expanded	  so	  rapidly,	  
the	  risk	  of	  water	  contamination	  is	  significant	  to	  residents	  across	  the	  country.	  For	  
this	  reason,	  evidence	  of	  undue	  influence	  on	  EPA’s	  decision	  to	  hand	  the	  investigation	  
to	  Wyoming	  would	  contribute	  significantly	  to	  public	  understanding	  of	  the	  cabinet	  
confirmation	  process	  and	  the	  operations	  of	  EPA.	  Regardless	  of	  whether	  any	  undue	  
influence	  was	  actually	  exercised,	  disclosure	  of	  communications	  that	  either	  confirm	  
or	  deny	  suspected	  influence	  is	  significant	  to	  the	  residents	  of	  Pavillion,	  WY,	  the	  
millions	  of	  residents	  living	  near	  fracked	  oil	  and	  gas	  wells,	  and	  the	  public	  at	  large	  that	  
is	  interested	  in	  either	  the	  administrator	  confirmation	  process	  or	  the	  possibility	  that	  

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
1See	  S.	  Utah	  Wilderness	  Alliance	  v.	  U.S.	  BLM,	  402	  F.	  Supp.	  2d	  82,	  88	  (D.D.C.	  2005)	  (quoting	  W.	  Watersheds	  Project	  v.	  Brown,	  318	  F.	  Supp.	  2d	  
1036,	  1041	  (D.	  Idaho	  2004)	  (“courts’	  findings	  that	  organizations’	  ‘statements	  of	  intent	  to	  disseminate	  requested	  information	  through	  
newsletters,	  popular	  news	  outlets,	  and	  presentations	  .	  .	  .	  [are]	  sufficient	  to	  entitle	  [the]	  organization	  to	  a	  fee	  waiver.’”)).	  	  See	  also	  Judicial	  
Watch,	  Inc.,	  v.	  Rossotti,	  326	  F.3d	  at	  1314.	  
2	  United	  States	  Environmental	  Protection	  Agency.	  “Investigation	  of	  Ground	  Water	  Contamination	  near	  Pavillion,	  Wyoming.”	  Draft.	  (EPA	  
600/R-‐00/000).	  December	  2011	  at	  xiii.	  
3	  EPA.	  [Press	  release].	  “Wyoming	  to	  lead	  further	  investigation	  of	  water	  quality	  concerns	  outside	  of	  Pavillion	  with	  support	  of	  EPA.”	  June	  
20,	  2013	  
4	  Gold,	  Russell	  and	  Tom	  McGinty.	  “Energy	  boom	  puts	  wells	  in	  America’s	  backyard.”	  Wall	  Street	  Journal.	  October	  25,	  2013.	  
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